Before the
FEDERAL COMMUNICATIONS COMMISSION ...
Washington, D.C. 20554 B

In the Matter of DOCKET FILE COPY ORIGINAE™",.." .
)

Implementation of the )

Subscriber Changes Provisions )

of the Telecommunications Act )

of 1996 ) CC Docket No. 94-129
)

Policies and Rules Concerning )

Unauthorized Changes of Consumers’ )

Long Distance Carriers )
)

REPLY OF SPRINT CORPORATION

Sprint Corporation ("Sprint"), pursuant to Section 1.429(g) of the Commission’s Rules,
47 C.F.R. §1.429.(f), hereby respectfully submits its Reply to the oppositions to and comments
on the petitions filed by various parties seeking reconsideration or clarification of the Second
Report and Order, 14 FCC Rcd 1508 (1998) ("Second Report") in the above-captioned
proceeding.

Sprint and other parties have demonstrated that the Commission's absolution scheme can
not be considered the product of reasoned decision-making. The scheme not only raises serious
legal and policy issues, but it simply cannot, as a practical matter, be implemented. See Petition
of Sprint 5-14; Petition of AT&T at 2-13; Petition of Frontier at 3-9; Comments of MCI at 4-11;
Support/Opposition of U S West at 3-8; Comments of GTE at 2-3; Comments of Qwest at 2-5;
Opposition and Comments of Cable and Wireless USA at 6-8; and Comments of the

Telecommunications Resellers Association at 2-8. The few parties that support the
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Commission’s absolution scheme do not challenge the fact that such scheme, whatever its legal
merits, is unworkable.

As for legal justification, they repeat the Commission’s view that Section 258 applies
only in cases where the consumer has paid the charges for the services received, thereby leaving
the Commission free to fashion its own remedy in cases where the consumer claims that he or
she has been slammed and then has refused to pay for the long distance services he or she has
admittedly received. See Opposition of the NASUCA at 3, Response of SBC at 3, and
Opposition of NTCA at 5. This is hardly convincing. Ordinarily, unless customers can make
some showing that they were slammed, they would not be entitled to what amounts to a damages
award in the form of absolution. To absolve customers of the responsibility of paying for the
services they receive based upon naked allegations of slamming might well deprive carriers of
payment for services they legitimately provided. In many cases, there is an obligation to pay for
services one did not even order because of the benefits accepted and received. The doctrine of
quantum meruit recognizes that it is entirely equitable that the recipient of a benefit pay some
charge for the benefit. Section 258 does not change this. But it would be an odd reading of the
Act that Congress would have bothered itself with the need to achieved equity between the
preferred and slamming carriers if it also assumed that customers would not have pay at all.
Most customers would soon learn that they would not have to pay their bills for long distance
calls they placed simply by alleging that they have been slammed and the liability provision set
forth in Section 258(b) would become a virtual nullity.

SBC disputes Sprint’s observation that the authorized carrier, which, under the

Commission’s scheme, makes the determination as to whether a slam has occurred, will unlikely




judge such evidence in a fair and impartial basis." Although SBC concedes that such procedure
"may not appear to be completely unbiased," it argues that it "would be foolhardy for the
authorized carrier to just summarily reject evidence that a carrier change was verified in
accordance with the Comfnission’s rules." This is so, or so SBC’s argument runs, because the
accused carrier can file a Section 208 complaint against the authorized carrier and thus "in reality
the threat of liability for a wrong decision should provide a strong deterrent to any decision that a
slam occurred unless the evidence supports that decision.” Response at 6.

SBC is "blowing smoke." Competitive carriers are constantly battling with their rivals to
gain and retain customers. In weighing the risk of losing a customer by essentially accusing such
customer of lying about being slammed against the risk of being sued by the accused carrier
before the Commission, the authorized carrier invariably will side with its customer and
determine that the accused carrier is guilty of a slam. By doing so, the authorized carrier will
generate good will with the customer. Moreover, the authorized carrier has a significant out-of-
pocket economic incentive to find in favor of its end user. It is entitled to the revenues received
by the accused carrier from the paying customer and the charges from day 31 on from the
customer who chose not to pay. And, it will not have to bill the customer on behalf of the
accused carrier. Of course, the authorized carrier will also have to factor in the threat of having
to defend itself in a Section 208 complaint before the Commission. But such threat will hardly
deter the authorized carrier from viewing the evidence in light of its own self-interest. As Sprint
pointed out in its Petition (at 10),

[tThe complaint process is not costless to the complaining carrier;
the likelihood of obtaining a quick decision from the Commission

' NASCUA argues that the executing carrier should determine whether a slam has occurred since such carrier has
"less of an interest in the outcome." The notion that an executing carrier would be not be biased in adjudicating a
slamming complaint is absurd. Executing LECs are competitors of the IXCs in intraLATA markets and many, if
not most, have affiliates competing with IXCs in the interLATA market.




is remote; and the ability to collect damages from the authorized

carrier or executing carrier without additional procedures either

before the Commission or in district court (see 47 U.S.C. §407) is

problematic.
In any case, the Commission lacks the statutory authority to delegate its responsibility for
adjudicating whether a carrier violated the Act to a competitor of that carrier. See Sprint Petifion
at 10; AT&T Petition at 6-7. SBC does not present any argument to the contrary.

SBC inadvertently also points up the fact the Commission's scheme is unworkable.
Under the scheme, the authorized carrier is responsible for investigating the slam and attempting
to ensure that the slammed customer is made whole. But if the customer calls his LEC to
complain of the slam, the LEC will only switch the customer back to the authorized carrier. It
will not inform the authorized carrier that such switch was the result of a slam.

Nor will it inform the accused carrier that it lost the customer because the customer accused it of
a slam.” Thus, the authorized carrier cannot begin its investigation and the accused carrier
cannot begin to defend itself.

SBC does suggest a remedy to this problem, although such remedy eschews any LEC
responsibility of providing the necessary information to the authorized and accused carriers so
that the procedures mandated by the Commission can be started. Rather, SBC's suggestion is to
have the LEC instruct each customer claiming to have been slammed to report such slam to
either her authorized preferred or accused carrier. See SBC Response at 12. What SBC fails to
recognize is that the customer is highly unlikely to make such calls. Such customer will have

been returned to his or her preferred carrier without cost and will have already received a credit

from the LEC for all of the charges of the accused carrier for whom the LEC provides billing and

* SBC even objects to providing customers with accurate information as to the identity of their interLATA carriers.
See SBC Response at 10 objecting to Sprint’s long-advocated proposal that the LECs be required "to readily identify
that a customer’s preferred carrier is a switchless reseller, instead of the reseller’s underlying facilities-based carrier.”




collection services. The only thing that could happen by calling the preferred or accused carrier
would be a reversal of such credit and no customer acting in an economically rational manner
would voluntarily seek to have the credited charges restored. In any event, the Commission
does not have any statutory basis to compel customers to make such calls. The fact that SBC
suggests that implementation of the dispute resolution procedures mandated by the Commission
be made entirely dependent upon persons or entities over which the Commission lacks
jurisdiction provides additional evidence -- as if more were needed -- that the Commission’s
scheme is not only unworkable but is arbitrary and capricious as well.

Finally, Bell Atlantic appears to suggest that any time a consumer initiates a carrier
change through his or her LEC, such change need not be verified. Bell Atlantic Comments at 4.
However, if the consumer currently subscribing to the intraLATA services of an IXC decides to
switch back to his or her LEC and so informs the LEC, such LEC would have to verify the
change. Although the LEC is still the executing carrier, it is also a submitting carrier albeit to
itself. See Second Report at 1565-66 (J94). Given Bell Atlantic's apparent confusion here, the
Commission in its Order on Reconsideration, should reiterate the verification requirements of

executing carriers when they are also submitting carriers.

Respectfully submitted,

. KeStenbaum
Jay C. Keithley
Michael B. Fingerhut
1850 M Street, N.-W., 11th Floor
Washington, D.C. 20036

(202) 828-7438

July 8, 1999
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I hereby certify that a copy of the foregoing Reply of
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